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From: lallen@co.slo.ca.us

To: Lakin, Matt

Cc: Magliano, Karen@ARB; Karperos, Kurt@ARB; LEVIN, NANCY; McKaughan, Colleen; Zimpfer, Amy
Subject: Re: SLO County APCD Rule 1001 and possible use of an MOA

Date: Tuesday, June 16, 2015 9:04:30 AM

Thank you Matt - I've forwarded this to my Board and posted it to our
website. | appreciate your efforts to get us the letter prior to the Board
meeting.

Take care,
Larry

Larry Allen

Air Pollution Control Officer

San Luis Obispo County Air Pollution Control District
Phone: 805 781-5912

Fax: 805 781-1002

Web: http://www.slocleanair.org

P Please consider the environment before printing this e-mail

From: "Lakin, Matt" <Lakin.Matthew@epa.gov>

To: "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>

Cc: "Zimpfer, Amy" <Zimpfer. Amy@epa.gov>, "LEVIN, NANCY™
<Levin.Nancy@epa.gov>, "Magliano, Karen@ARB"
<karen.magliano@arb.ca.gov>, "Karperos, Kurt@ARB"
<kkarpero@arb.ca.gov>, "McKaughan, Colleen"
<McKaughan.Colleen@epa.gov>

Date: 06/15/2015 03:18 PM

Subject: SLO County APCD Rule 1001 and possible use of an MOA

[attachment "06-15-2015_Allen_SLO.pdf" deleted by Larry Allen/APCD/COSLO]
Larry,

Please see the attached letter that Colleen signed today re: the District’s

Rule 1001 and the possible use of a Memorandum of Agreement between the
District and California State Parks. If you have any questions, please let

me or Colleen know. As you know, Amy Zimpfer is out of the office until
mid-July.

Thanks,
Matt

Matthew Lakin, Ph.D.

Manager, Air Planning Office

US EPA, Region 9 (AIR-2) | 75 Hawthorne St. | San Francisco, CA 94105
P: 415.972.3851 | E: Lakin.Matthew@epa.gov
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From: Lakin, Matt

To: Magliano, Karen@ARB

Cc: Vanderspek, Sylvia@ARB; Tasat, Webster@ARB; LEVIN, NANCY; Zimpfer, Amy
Subject: FW: Last attachments

Date: Tuesday, April 21, 2015 1:29:06 PM

Attachments: APCD_cmts to NOP.pdf

Rule 1001 Timeline Extensions -5-29-13.doc

FYI #2

Matthew Lakin, Ph.D.
Manager, Air Planning Office
US EPA, Region 9 (AIR-2) | 75 Hawthorne St. | San Francisco, CA 94105

P:415.972.3851 | E: Lakin.Matthew@epa.gov

From: rachelle toti [mailto:rachelletoti@gmail.com]
Sent: Wednesday, April 15, 2015 5:08 PM

To: Lakin, Matt

Subject: Last attachments

See below
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SLO COUNTch Air Pollution Control District

apC San Luis Obispo County

March 9, 2015

Ronnie Glick, Senior Environmental Scientist

California Department of Parks and Recreation

Off-Highway Motor Vehicle Recreation Division, Oceano Dunes District
340 James Way, Suite 270

Pismo Beach, CA 93449

SUBJECT: Revised Notice of Preparation for the Oceano Dunes State Vehicular Recreation
Area Dust Control Project Environmental Impact Report (State Clearinghouse
#2012121008)

Dear Mr. Glick:

This letter provides our comments on the February 6, 2015 Notice of Preparation (NOP) to
evaluate potential environmental effects of the proposed Oceano Dunes State Vehicular
Recreation Area (ODSVRA) Dust Control Project. As described in the NOP, the environmental
review is being performed by the Off-Highway Motor Vehicle Recreation Division of the
Department of Parks and Recreation (OHMVR Division) as part of the application process for a
Coastal Development Permit to implement a 5-year dust control program at the ODSVRA.

The NOP states that: “The proposed Dust Control Project (Project) is intended to improve air quality
on the Nipomo Mesa". The intention of the Project should be to comply with San Luis Obispo
County Air Pollution Control District (APCD) Rule 1001, which requires mitigation of the dust
emissions and downwind impacts caused by offroad vehicle activity at the ODSVRA. This is an
important distinction, because Rule 1001 requires the OHMVR Division to submit to APCD for
approval, a Particulate Matter Reduction Plan (PMRP) that contains sufficient dust control
measures to reduce particulate matter (PM) concentrations downwind of the riding areas to
within 20% of the PM levels measured downwind of the nonriding areas. This performance
standard is the primary means for determining compliance with the Rule.

The proposed Project needs to cover all things that could be part of the PMRP and that must be
approved by APCD for compliance with the Rule. The proposed Project described in the NOP,
however, cannot be approved by APCD because it artificially and unnecessarily limits both the
areal extent of the project area and the scope of the proposed dust control measures. The
proposed setback of 1,100 to 1,500 feet from the shoreline in the La Grande tract would exclude
from dust controls one of the highest particulate emission zonesidentified in OHMVR Division's
own studies (see the figure in Attachment 1, below). It is not appropriate to exclude any area for
consideration of dust controls without clear scientific justification that conclusively demonstrates

805.781.5912 ¢ 805.781.1002 w slocleanair.org 3433 Roberto Court, San Luis Obispo, CA 93401







Revised Notice of Preparation
March 9, 2015
Page 2 of 3

controls in that area are not necessary to achieve the performance standard in the rule. We have seen no
scientific studies or analyses that show controls in these areas are unnecessary. Thus, the proposed
project area must be modified to include all riding areas within the ODSVRA. Further analysis through the
EIR process may identify some riding areas as unsuitable or less than desirable for dust mitigation
measures, but that analysis must be subject to scientific review and public comment before such a
determination is made.

Regarding the actual dust mitigation measures proposed in the NOP, they appear to be identical to the
temporary dust controls proposed for implementation during the 2015 wind season, which was not
designed to meet the performance standard in Rule 1001. It is clear that a substantially larger dust
control effort than the 2015 proposal will be needed to meet the rule requirements, yet there is no
indication in this NOP that dust controls will be expanded over the 5 year period to meet the Rule
performance standard, as discussed below:

e "Temporarily deploying up to approximately 40 acres of wind fencing and/or straw bales at Oceano
Dunes SVRA" appears to be less controls than what OHMVR Division is currently proposing for
dust mitigation this year in an effort to prevent further violations of the federal PM10 standard,
which is only 1/3 as stringent as the rule performance standard. That proposal includes 40 acres
of sand fencing in the highly emissive La Grande tract riding area, plus repositioning of existing
hay bales located on 30 acres in the low emission nonriding areas to the southeast of the La
Grande tract, which we believe is a much less effective area to plant future vegetation given your
stated limited native seeding resources.

Over the last year, APCD and OHMVR Division have had many meetings and discussions with the
California Air Resources Board and various scientific experts regarding the level of controls
needed to comply with the rule. Those discussions have identified the need to substantially
increase the amount of dust controls to reduce emissions to a level that complies with the
performance standard in the Rule. In addition, restricting such controls to only temporary
measures will not address the violations of both state and federal PM health standards that occur
throughout the year as a result of dust emissions from the ODSVRA. Thus, permanent controls
must be analyzed and considered in addition to the temporary controls described in the
Proposed Project, and the amount of dust controls proposed must have a demonstrated
potential to meet the requirements of Rule 1001.

"Planting up to 20 acres of vegetation per year" appears to represent what OHMVR Division is
currently doing through their annual restoration plan under the existing CDP. That program,
however, is required by the Coastal Commission to replace and/or enhance vegetation within
existing fenced vegetated areas, primarily in the less emissive southern section of the SVRA. As
such, it is not specifically designed to reduce dust emissions from the ODSVRA and has had no
discernible effect in reducing downwind PM10 concentrations on the Nipomo Mesa. It is unclear
in the NOP if this is just a continuation of the existing program or if the proposed Project will
result in new vegetation plantings designed specifically for dust control in currently unplanted
areas within the high emission zones of the riding area. This needs to be clarified.
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e Additionally, the Proposed Project does not mention the possibility of reestablishing vegetated
foredunes in the areas where they have been destroyed by vehicle activity, most of which is in the
setback area proposed in the NOP. OHMVR Division’s own study, titled Review of Vegetation
Islands, Oceano Dunes SVRA (August 2007), documents the historical and current vegetation
coverage at the ODSVRA and the nearly complete loss of vegetated foredunes in the riding area
between 1970 and 1992 due to OHV activity. In that report, authored by the California Geologic
Survey, they identify the need to reestablish vegetated foredunes along the coast to the west and
northwest of all areas where inland vegetation is desired due to their ability to substantially
reduce wind force and sand movement that will otherwise bury newly planted inland vegetation
without that protection. It is our belief that establishing vegetation in the eastern areas or outside
of the riding area is not highly effective. Much of the air borne dust generated in the west would
tend to travel above the low level vegetation. Thus, the EIR should include an analysis of
reestablishing vegetated foredunes within the riding areas upwind of the populated areas of the
Nipomo Mesa, along with planting of additional vegetation islands further inland, as described in
our January 27, 2015 letter to the Coastal Commission (Attachment 2).

SUMMARY

The scope of the dust control measures described in the NOP appears to be substantially inadequate to
meet the emission reduction requirements and performance standard of Rule 1001. Thus, the Proposed
Project would not be approvable by the APCD. The artificial limits placed on both the areal extent of the
project area and the scope of the proposed dust control measures are unsupported by any scientific
evidence or other documentation supporting the need for such limits. The EIR should evaluate a range of
dust control scenarios, including reestablishing vegetated foredunes near shore in the La Grande tract
and more southerly riding areas, together with additional vegetation islands further inland. Use of soil
binders in the near shore high emissive areas and/or sand fencing in the back dune areas during the
windy season to supplement the dust reductions provided by the vegetation is also appropriate to
evaluate in the EIR. This combination of dust control measures appear to represent the most effective
approach capable of meeting the requirements of Rule 1001, and for achieving the overall objective of
reducing emissions in the riding areas to natural background levels while retaining offroad vehicle
activity.

Thank you for the opportunity to provide input to this important process. Please feel free to contact me if
you have any questions or need additional clarification on these comments.

Respectfully,

Gary Willey

Engineering and"Compliance Division Manager
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Figure 5. PI-SWERL-measured emissions at 2000 RPM (23 mph) in units of mg of PM10 /m2 sec. Categories are chosen so that each
category contains 20% of all data. *

*Reprinted from the study performed for OHMVR Division, titled: 2013 Intensive Wind Erodibility measurements at and Near the Oceano

Dunes State Vehicular Recreation Area: Preliminary Report of Findings. Vicken Etyemezian, John Gillies, Dongzi Zhu, Ashok Pokharel, and

George Nikolich, Division of Atmospheric Sciences, Desert Research Institute
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APCD January 27, 2015 Letter to Coastal Commission







SLO COUNTY Air Pollution Control District

apC San Luis Obispo County

January 27, 2015

Justin Buhr, Coastal Planner
Central Coast District Office
California Coastal Commission
725 Front Street, Suite 300
Santa Cruz, CA 95060

SUBJECT: Response to January 12, 2015 letter requesting information

Dear Mr. Buhr:

In your attached letter dated January 12, 2015, you have asked for data regarding all
exceedances of the state and federal PM;, standards recorded at our CDF monitoring station
since 2008. The CDF monitor records the highest level of PM;o and PM, s from all the
monitors located throughout SLO County. This monitoring site was not established until
2010, however, so data is only available from that point forward, as shown in the following
table:

PM;, PM_ 5
Year | Federal 24-hr | State 24-hr i Federal 24-hr Arm) Notes
Exceedences | Exceedences SETaEe Exceedences AVEIAZE
(ug/m3) (ug/m3)
2014 5 83 38.6 ] 123 Unof.flqal, includes
preliminary data.
2013 2 93 39.9 3 12.5
2012 3 70 33.6 3 9.6
2011 0 63 34.4 0 11.9
2010 Partial year-site only
d 23 i 0 9.5 operated 10 months.

— Federal PM;o 24-hr standard is 150 ug/m3; State PM;, 24-hr Standard is 50 ug/m3

— State Standard for PM;o annual average is 20 ug/m3. (There is no federal standard for the PMj,annual average.)
— Federal PMy;s 24-hr standard is 35 ug/m3. (There is no state standard for 24-hr PM,.)

State and federal standards for PM, s annual average are both 12 ug/m3

T 805.781.5912 F 805.781.1002  w slocleanair.org 3433 Roberto Court, San Luis Obispo, CA 93401
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You have also asked for our opinions on the following questions:
1. Whether or not OHV use contributes to dust emissions;
2. Where the most emissive parts of the ODSVRA are; and
3. What the SLOAPCD believes would be the most efficient and cost effective measures to
reduce dust emissions to be in compliance with Rule 1001.

Fortunately, the data speaks for itself on questions 1 and 2 so no opinion is necessary. For question
No. 3, there is also a substantive body of data from various studies performed at the ODSVRA and
elsewhere regarding the most effective controls for reducing dust, but cost-effectiveness has many
associated variables that require a more subjective interpretation. Our response to each of the
questions is below.

1. Does OHV use contribute to dust emissions?

The San Luis Obispo County Air Pollution Control District (SLOAPCD) determined several years ago
that off-highway vehicle use (OHV) at the Oceano Dunes State Vehicular Recreation Area (ODSVRA)
was a significant contributor to dust levels measured on the Nipomo Mesa. This determination was
reached after performing comprehensive air monitoring studies and extensive data analyses
evaluating PMq levels downwind of the riding areas and comparable nonriding areas at the
ODSVRA. Those studies showed that PM;, concentrations downwind of the riding areas are
significantly higher than those measured downwind of nonriding areas. As shown below in Figure
3.54 from the SLOAPCD South County Phase 2 Particulate Study (February 2010), average PM, levels
measured at both the CDF and Mesa2 monitoring sites downwind of the riding areas were more
than twice as high as those measured at the Oso site downwind of a nonriding area. These
differences were measured despite the Oso site being considerably closer to shore and subject to
much stronger winds than either the CDF or Mesaz2 sites.

Phase2 PM Study
Average PM10 Concentration During Episodes

250

200

150 4

100 -

Average PM10(ug/m3)
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o

CDF Mesa Oso
Site

Figure 3.54 - Comparison of Average Downwind PM10 Concentration During Episodes
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More recently, the OHV Division of State Parks measured very similar results after performing
extensive air monitoring studies in the Spring and Summer of 2013, the results of which are
documented in the report prepared by their consultant, Desert Research Institute (DRI), titled: Wind
and PM10 Characteristics at the ODSVRA from the 2013 Assessment Monitoring Network (September
2014). They installed monitoring equipment along 4 different transects in the ODSVRA in the
direction of the prevailing northwest winds. Transect 1 was located in the Nature Preserve at the
north end of the SVRA; Transect 2 was located within the LeGrande Tract riding area; Transect 3 was
located within the larger riding area south of the LeGrande tract; and Transect 4 was located in the
nonriding area southeast of Oso Flaco Lake. As shown in Figure 47 from that report (below), PM;,
levels measured at site 2C in the LeGrande tract riding area were far higher than all other sites, with
PM;q levels measured at site 3C in the more southerly riding area being next highest. PM, levels
measured at sites 4B and 1C in the southerly and northerly nonriding areas were considerably lower
than those measured in the riding areas, as shown in the figure below.

3000
@ T1C PM10=0.206 (WS)* Nature Preserve
B T2C PM10=0.025(WS)* LeGrande Tract /
2500
% T3C PM10=0.192(WS)* Southerly Riding Area
@ T4B PM10=0.005(WSs)* Oso Nonriding Area
ME 2000
~
oo
=]
S 1500 Vs
o
1000 /
500
0 . r : : .
0 2 4 6 8 10 12 14 16

10 m a.g.l. Wind Speed (m/s)

Figure 47. Relationships between mean 10 m hourly wind speed and PM;, for the four e-Bam
measurement positions for the 292° winds (NB: no 10 m wind speed measured at position T3B).

2. Where are the most emissive areas of the ODSVRA?

During the 2013 monitoring study referenced above, DRI scientists also performed extensive
analyses of soil emissivity throughout the ODSVRA using their patented PiSwerl measurement
device. Over 350 measurements were performed to evaluate the relative emissivity of the riding
areas and nonriding areas in the park. Their preliminary report, titled 2013 Intensive Wind Erodibility
Measurements at and Near the Oceano Dunes State Vehicular Recreation Area: Preliminary Report of
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Findings (July 2014), clearly shows the riding areas to be substantially more emissive than the
nonriding areas, with the LeGrande tract riding area up to 30 times more emissive than the Oso
nonriding area, and up to 8 times more emissive than all nonriding areas combined. The figure
below is a graph of the data presented in Table 2 of that report.

Oceano Dunes PM10 Emissions

From Table 2 of PI-SWERL Summary (Etyemezian, et al., 2014)
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3. What does the SLOAPCD believe would be the most efficient and cost effective measures to
reduce dust emissions to be in compliance with Rule 1001?

As mentioned above, there are a number of variables associated with answering this question, so |
asked our consultant, Mel Zeldin, to provide his professional recommendations (attached). While Mr.
Zeldin identified eliminating riding upwind of the affected populated areas as the most effective
strategy, that action is not endorsed nor recommended by the SLOAPCD. We firmly believe effective
dust control strategies are available to reduce emissions to a level that complies with Rule 1001
while continuing to allow recreational riding in the park, provided such measures are applied
appropriately in the most emissive areas. We do, however, agree with and support his
recommendation that replanting of vegetation is the most effective long-term strategy currently
available.

In our opinion, reestablishing vegetated foredunes in the areas where they have been destroyed by
vehicle activity would appear to be the most effective strategy, followed by establishing additional
vegetation islands in the inland riding areas. Studies performed by DRI as described in their Oceano
Dunes Pilot Projects report (July 2011) show vegetated areas to be nearly 100% effective in reducing
sand movement and would provide year-round, permanent reductions; wind fencing is less than
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half as effective at best, and provides only a temporary solution. Regarding the need to reestablish
vegetated foredunes, that recommendation is provided in a substantive study commissioned by
State Parks and performed by the California Geologic Survey. Their report, titled Review of Vegetation
Islands, Oceano Dunes SVRA (August 2007), documents the historical and current vegetation coverage
at the ODSVRA and the nearly complete loss of vegetated foredunes in the riding area between 1970
and 1992 due to OHV activity. In that report, the authors identify the need to reestablish vegetated
foredunes along the coast to the west and northwest of all areas where inland vegetation is desired
due to their ability to substantially reduce wind force and sand movement that will otherwise bury
newly planted inland vegetation without that protection.

We believe the use of soil binders and sand fencing, as is currently proposed by State Parks for 2015
dust control, will provide immediate help in dust reduction, but are not adequate without significant
revegetation to achieve compliance with Rule 1001. Nonetheless, soil binders have the potential to
be far more effective than sand fencing in terms of dust reduction and cost and, if proven feasible
for use at the ODSVRA, may be the best interim control measure before revegetation efforts are fully
established. Thus, adequate testing of soil binders is essential to determining their potential
effectiveness.

Summary

As documented in the studies described in our responses to questions 1 and 2 above, OHV use at
the ODVSRA is clearly the major contributor to dust emissions generated there, and the Le Grande
tract riding area is the most emissive area at that facility. In our opinion, reestablishing vegetated
foredunes near shore and additional vegetation islands further inland, together with seasonal use of
soil binders and/or sand fencing in the high emissive back dune areas, represents the most effective
approach capable of meeting the requirements of Rule 1001, and for achieving the overall objective
to reduce emissions in the riding areas to natural background levels while retaining offroad vehicle
activity.

| hope these responses adequately answer the questions you posed. All studies referenced above
are available on the SLOAPCD website at http://slocleanair.org/air/pmstudydata.php. Please feel free
to contact me at (805) 781-5912 if you have any questions or need additional clarification on the
issues addressed in this letter. '

Sincerely,

Larry R. Allen
Air Pollution Control Officer

Gc: Christopher Conlin, OHV Division, State Parks
Kurt Karperos, California Air Resources Board

Enclosure(s)









			Rule 1001 Section F


			Rule date


			Revised date


			Extension





			c.  submit complete applications to the appropriate agencies


			Nov 30, 2012


			Aug 31, 2013


			9 months





			d.   obtain APCO approval and begin temporary baseline monitoring


			Feb 28, 2013


			June 1, 2014


			15 months





			e.   complete all environmental review requirements & obtain agency approvals


			May 31, 2013


			Jul 31, 2014


			14 months





			f.   obtain final APCO approval & begin implementation of PMRP


			July 31, 2013 


			Jul 31, 2014


			12 months





			f.   apply for APCD Permit to Operate


			July 31, 2013


			Jul 31, 2013


			none





			f.   begin PMRP Monitoring Program


			July 31, 2013


			Nov 1, 2014


			15 months





			g.  meet air quality performance standard


(rule section C.3)


			May 31, 2015


			May 31, 2015


			none











From: Tasat, Webster@ARB

To: LEVIN, NANCY
Subject: RE: Letter to CCCA
Date: Wednesday, March 18, 2015 7:46:54 AM

Nancy—/Ill follow-up with you later today on this...

Webster

From: LEVIN, NANCY [mailto:Levin.Nancy@epa.gov]
Sent: Tuesday, March 17, 2015 2:28 PM

To: Tasat, Webster@ARB

Subject: RE: Letter to CCCA

(draft text)...EPA understands that ARB senior management has been working with
State Parks and the District to successfully implement Rule 1001 and has offered
technical staff and consultants to design mitigation. As part of this effort, ARB staff
visited Oceano Dunes in early February to assess potential mitigation areas and
weather station locations. The mitigation measures planned include...?? Next steps
are...??? [or whatever else you are able to say about what’s coming up.]

Nancy Levin Air Rules Office

415.972.3848  levin.nancy@epa.gov
US EPA Region 9, 75 Hawthorne St (AIR-4) San Francisco, CA 94105

From: Tasat, Webster@ARB [mailto:webster.tasat@arb.ca.gov]
Sent: Tuesday, March 17, 2015 12:49 PM

To: LEVIN, NANCY
Subject: RE: Letter to CCCA

Sure.

From: LEVIN, NANCY [mailto:Levin.Nancy@epa.gov]
Sent: Monday, March 16, 2015 5:22 PM

To: Tasat, Webster@ARB
Subject: RE: Letter to CCCA

Thanks, Webster. Can | send you some draft text we might be able to put in our
letter, and see what you might be able to add, say, as a result of your Feb visit?

Nancy Levin Air Rules Office

415.972.3848  levin.nancy@epa.gov
US EPA Region 9, 75 Hawthorne St (AIR-4) San Francisco, CA 94105
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From: Tasat, Webster@ARB [mailto:webster.tasat@arb.ca.gov]
Sent: Friday, March 13, 2015 2:08 PM

To: LEVIN, NANCY

Subject: Letter to CCCA

FYI
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From: Tasat, Webster@ARB

To: LEVIN, NANCY

Subject: RE: Letter to CCCA

Date: Friday, March 20, 2015 9:07:42 AM
Nancy,

Here are some thoughts (in blue) on language you may want to consider for the letter. They’re brief,
but I'm not sure how much detail you wanted to get into given that interested stakeholders in the
area are already very much ‘in tune’ with what’s going on. If you’d like to talk more, feel free to give
me a call.

Thanks,

Webster

(draft text)...EPA understands that ARB senior management has been working
with State Parks and the District to successfully implement District Rule 1001
through the design of mitigation measures to reduce particulate matter
pollution in areas downwind of the dunes. and-has-offered-technicatstaffand
-consultants-to-design-mitigation— As part of this effort, ARB, State Parks, and
District technical staff and consultants, staff visited Oceano Dunes in early
February to plan the extent and location of mitigation measures to be deployed
during 2015, and associated dust and meteorological monitoring. assess
-potential-mitigation-areas—and-weatherstationtocations: The mitigation
measures ptanned include the installation of wind fences and straw bales. In
addition, ARB continues to work with State Parks and the District on the overall
mltlgatlon plans necessary to meet Rule 1001 requwements —’?’Q—Ne*t—steps

From: Tasat, Webster@ARB

Sent: Thursday, March 19, 2015 10:15 AM
To: 'LEVIN, NANCY'

Subject: RE: Letter to CCCA

Hi Nancy,
Sorry for the late response. | put together some very brief text you might want to consider
—Karen’s asked to take a look-see and hasn’t gotten back to me yet. I'll see where that is.
Webster

From: Tasat, Webster@ARB

Sent: Wednesday, March 18, 2015 7:47 AM
To: 'LEVIN, NANCY'

Subject: RE: Letter to CCCA

Nancy—/Ill follow-up with you later today on this...

Webster

From: LEVIN, NANCY [mailto:Levin.Nancy@epa.gov]
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Sent: Tuesday, March 17, 2015 2:28 PM
To: Tasat, Webster@ARB
Subject: RE: Letter to CCCA

(draft text)...EPA understands that ARB senior management has been
working with State Parks and the District to successfully implement
Rule 1001 and has offered technical staff and consultants to design
mitigation. As part of this effort, ARB staff visited Oceano Dunes in
early February to assess potential mitigation areas and weather
station locations. The mitigation measures planned include...?? Next
steps are...??? [or whatever else you are able to say about what's
coming up.]

Nancy Levin Air Rules Office

415.972.3848  |evin.nancy@epa.gov
US EPA Region 9, 75 Hawthorne St (AIR-4) San Francisco, CA 94105

From: Tasat, Webster@ARB [mailto:webster.tasat@arb.ca.gov]
Sent: Tuesday, March 17, 2015 12:49 PM

To: LEVIN, NANCY

Subject: RE: Letter to CCCA

Sure.

From: LEVIN, NANCY [mailto:Levin.Nancy@epa.gov]
Sent: Monday, March 16, 2015 5:22 PM

To: Tasat, Webster@ARB
Subject: RE: Letter to CCCA

Thanks, Webster. Can | send you some draft text we might be able to
put in our letter, and see what you might be able to add, say, as a
result of your Feb visit?

Nancy Levin Air Rules Office

415.972.3848  levin.nancy@epa.gov
US EPA Region 9, 75 Hawthorne St (AIR-4) San Francisco, CA 94105

From: Tasat, Webster@ARB [mailto:webster.tasat@arb.ca.gov]
Sent: Friday, March 13, 2015 2:08 PM

To: LEVIN, NANCY
Subject: Letter to CCCA

FYI
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From: Lakin, Matt

To: Magliano, Karen@ARB

Cc: LEVIN, NANCY

Subject: RE: Oceano Dunes

Date: Wednesday, April 29, 2015 7:24:56 AM

Thanks so much for sharing that information, Karen — | just heard the same. | really appreciate
everything that you are doing to help on the Oceano Dunes issues.

Matthew Lakin, Ph.D.

Manager, Air Planning Office

US EPA, Region 9 (AIR-2) | 75 Hawthorne St. | San Francisco, CA 94105
P:415.972.3851 | E: Lakin.Matthew@epa.gov

From: Magliano, Karen@ARB [mailto:karen.magliano@arb.ca.gov]
Sent: Tuesday, April 28, 2015 8:06 PM

To: Lakin, Matt

Subject: Oceano Dunes

Matt:

I wanted to give you an update on the court case related to the Oceano Dunes permit. Ellen Peter let us
know that last Friday the court clarified its ruling on the permit. They removed the broader discussion
relating to the ability to regulate an indirect source, and limited the scope to just the issue of the
permit.

I'll also let you know how the meeting on the 30th goes.

Regards, Karen
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From: Lakin, Matt

To: lallen@co.slo.ca.us

Cc: Zimpfer, Amy; LEVIN, NANCY; Magliano, Karen@ARB; Karperos, Kurt@ARB; McKaughan, Colleen
Subject: SLO County APCD Rule 1001 and possible use of an MOA

Date: Monday, June 15, 2015 3:17:50 PM

Attachments: 06-15-2015 Allen SLO.pdf

Larry,

Please see the attached letter that Colleen signed today re: the District’s Rule 1001 and the possible
use of a Memorandum of Agreement between the District and California State Parks. If you have
any questions, please let me or Colleen know. As you know, Amy Zimpfer is out of the office until

mid-July.

Thanks,
Matt

Matthew Lakin, Ph.D.

Manager, Air Planning Office

US EPA, Region 9 (AIR-2) | 75 Hawthorne St. | San Francisco, CA 94105
P:415.972.3851 | E: Lakin.Matthew@epa.gov
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% M UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
S REGION IX

75 Hawthorne Street
San Francisco, CA 94105-3901

June 15, 2015

Mr. Larry Allen

Air Pollution Control Officer

San Luis Obispo County Air Pollution Control District
3433 Roberto Court

San Luis Obispo, California 93401

Dear Mr. Allen:

Thank you for relaying the request from the San Luis Obispo County Air Pollution Control
District (District) Board for the U.S. Environmental Protection Agency (EPA) perspective on
replacing District Rule 1001, “Coastal Dunes Dust Control Requirements,” with a memorandum
of agreement (MOA) between the District and California State Parks.

As stated in our recent letters to the District and to the Concerned Citizens for Clean Air
(attached), the reported 2012-2014 exceedances of the particulate matter (24-hour PMo and
2006 24-hour PM3 5) National Ambient Air Quality Standards (NAAQS) at Oceano Dunes pose a
serious public health concern. District studies link these exceedances to vehicular disturbance of
beach and sand dunes. We have supported the District’s strategy of relying on Rule 1001 to
address these exceedances, stating that if legal or other developments close off this approach,
EPA, the State and District will need to re-visit other options for addressing NAAQS
exceedances, including the possibility of federal action to designate the area to non-attainment
for the 24-hour PM ¢ and the 2006 24-hour PM25 NAAQS.

Rule 1001 provides a locally enforceable mechanism to control particulate pollution and is one
demonstration of the District’s intent to meaningfully address this health problem. Any
alternative mechanism would need to be similarly directly enforceable and include expeditiously
implemented control measures that provide the emission reductions that will help attain the
health-based particulate standards. We continue to believe that pollution control measures such
as those contained in Rule 1001 can provide a reasonable basis for regulating the activities that
cause anthropogenic emissions from the beach and sand dunes.

The District adopted Rule 1001 in 2011 and, despite delays, the District and State Parks now
appear to be making progress towards implementing Rule 1001 to achieve compliance with
health-based particulate standards. We are very concerned that a new approach, such as an
MOA, would take significant time to develop, erode the District’s ability to directly enforce Rule
1001 and further delay the emission reductions that are critical to addressing the health impacts
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from elevated particulate levels downwind of the dunes. If an alternate mechanism is explored, it
must be enforceable by the District and contain measures at least as stringent and as timely as
those in Rule 1001 to protect public health.

Please feel free to call me at (415) 972-3296 or Matt Lakin at (415) 972-3851 if you would like
to discuss these issues further.

Sincerely,

Colo aan, 1= )%
Colleen McKaughan
Acting Director, Air Division

Enclosures

cc. Kurt Karperos, California Air Resources Board







MAY 08 2015

Rachelle Toti and Arlene Versaw
Concerned Citizens for Clean Air
P.O. Box 118

Arroyo Grande, California 93420

Dear Ms. Toti and Ms. Versaw:

T am writing in response to your April 15, 2015 letter to EPA Regional Administrator Jared Blumenfeld
regarding the air quality and related health concerns in southern San Luis Obispo County. Specifically,
you requested that EPA take action to designate southern San Luis Obispo County as a nonattainment
area for PMa 5 (particulate matter less than 2.5 microns in diameter) and PM ¢ (particulate matter less
than 10 microns in diameter). You also asked that EPA work closely with the San Luis Obispo Air
Pollution Control District (District), California Air Resources Board (ARB), and the California
Department of Parks and Recreation (State Parks) on implementation of District Rule 1001. “Coastal
Dunes Dust Control Requirements.” as well as provide support for additional monitoring.

As you indicate in your letter, between 2012 and 2014, the CDF monitor, a required regulatory monitor
near the Oceano Dunes. has reported seven exceedances of the 2006 24-hour PM> 5 National Ambient
Alr Quality Standard (NAAQS) and seven exceedances of the 24-hour PM g NAAQS. According to the
District’s 2010 Phase 2 South County Particulate Study, these exceedances are attributable to vehicular
disturbance of beach and sand dunes. These data suggest that the operation of vehicles on dunes is
contributing to the exceedances of the NAAQS. which are intended to protect human health and the
environment. This poses a public health concern that the District has been attempting to address.
primarily through implementation of District Rule 1001.

We have supported and continue to support the District’s efforts to address the anthropogenic emissions
from the beach and sand dunes. and believe that pollution control measures such as those contained 1n
Rule 1001 can provide a reasonable basis for regulating this activity in order to protect human health.
On April 15, 2015, Deborah Jordan, Region 9’s Air Division Director. sent a letter to the District’s Air
Pollution Control Officer, Larry Allen, informing him that EPA and the District would need to re-visit
other options for addressing NAAQS excecdances if legal or other developments impact the District’s
strategy of relying on Rule 1001 to address PMj sand PMio NAAQS exceedances. Such options could
include federal action to designate the area to nonattainment for the 2006 24-hour PM25s NAAQS and/or
the 24-hour PM 9 NAAQS. A designation to nonattainment would trigger a comprehensive planning
process to achieve clean air. A copy of this letter is enclosed.

We are working with the District and ARB regarding monitoring and regulatory actions associated with
the Oceano Dunes. We understand that ARB has been working with State Parks and the District to
implement District Rule 1001, including the design and implementation of mitigation measures to
reduce particulate matter pollution in areas downwind of the dunes. As part of this effort, ARB senior
management met with the District Board in the fall of 2014 to discuss their work with the Coastal
Commission and State Parks. the technical team’s review of mitigation studies, and the next steps for







mitigation. In February 2015, ARB, State Parks, and District technical staff and consultants visited
Oceano Dunes to plan the extent and location of mitigation measures to be deployed during 2015 and
associated dust and meteorological monitoring. ARB has committed to update the District Board in June
2015.

In addition, the District is required to submit a monitoring network assessment to EPA in the summer of
2015. This network assessment is expected to evaluate whether the number and placement of monitors
are adequate to meet the agencies’ monitoring objectives, including the determination of compliance
with the PM2s and PMio NAAQS. Our discussions with the District indicate that their assessment will
include evaluation of the adequacy of PM monitoring in southern San Luis Obispo County, including
whether the siting of monitors is appropriate and meets the requirement to measure the expected
maximum concentrations.

Please feel free to call me at (415) 972-3851 if you would like to further discuss the air quality issues in
San Luis Obispo. If you would like to discuss air quality monitoring, you can contact Meredith Kurpius
at (415) 947-4534.

Sincerely,
Matthew Lakin
Manager, Air Planning Office

Enclosure

cc: Larry Allen, San Luis Obispo County Air Pollution Control District







April 15, 2015

Mr. Larry Allen

Air Pollution Control Officer

San Luis Obispo County Air Pollution Control District
3433 Roberto Court

San Luis Obispo, California 93401

Dezﬁ@l’/(‘l/;én
e

Thank you for bringing to EPA’s attention recent developments that relate to San Luis Obispo County
Air Pollution Control District’s (District’s) efforts to regulate particulate matter pollution pursuant to
Rule 1001. “Coastal Dunes Dust Control Requirements.” As you know, during the 2012-2014 time
period. the District’s CDF monitor, a required regulatory monitor near the Oceano Dunes, has reported
seven air quality exceedances of the 2006 24-hour PM2 5 and seven exceedances of the 24-hour PMq
national ambient air quality standards (NAAQS). This poses a serious health concern which the District
has been attempting to address. According to the District’s 2010 Phase 2 South County Particulate
Study, these exceedances are attributable to vehicular disturbance of beach and sand dunes. These data
suggest that the operation of vehicles on dunes is contributing to the exceedances of the NAAQS, which
are intended to protect human health and the environment.

We understand that a recent decision by the California Court of Appeal may have impacted the District’s
ability to implement and enforce Rule 1001. This development raises concerns regarding the future
viability of the District’s strategy of relying on Rule 1001 to address PM> 5 and PM1o NAAQS
exceedances. If legal or other developments close off this approach, EPA and the District will need to
re-visit other options for addressing NAAQS exceedances, including the possibility of tederal action to
designate the area to non-attainment for the 2006 24-hour PM2s NAAQS and/or the 24-hour PMg
NAAQS. A designation to nonattainment would trigger a comprehensive planning process to achieve
clean air.

With these facts in mind, we want to reiterate our support for the District’s efforts thus far to address the
anthropogenic emissions from the beach and sand dunes. We continue to believe that pollution control
measures such as those contained in Rule 1001 can provide a reasonable basis for regulating this activity
in order to protect human health.







Please feel free to call me at (415) 972-3133 if you would like to further discuss options for meeting the
PMs s and PM o NAAQS in San Luis Obispo County.

Sincerely,

&y/ﬁ]] s

Deborah Jordarny
Director, Air Division

cc: Richard Corey, California Air Resources Board










From: aarlingenet@co.slo.ca.us

To: LEVIN, NANCY

Subject: revised opinion

Date: Friday, April 24, 2015 5:01:30 PM
Attachments: AppealCourtFODdecision_B248814.pdf

AppealCourtRevisionToFODdecision _B248814.pdf

(See attached file: AppealCourtFODdecision_B248814.pdf)(See attached file:
AppealCourtRevisionToFODdecision_B248814.pdf)

Aeron Arlin Genet
Manager - Planning, Monitoring & Outreach Division
SLO Co Aiir Pollution Control District

p: 805.781.5998

f: 805.781.1002
www.slocleanair.org
www.slocarfree.org
WWW.C-5.0rg

[Scanned @co.slo.ca.us]
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Filed 4/6/15
CERTIFIED FOR PUBLICATION

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT

DIVISION SIX
FRIENDS OF OCEANO DUNES, INC., 2d Civil No. B248814
(Super. Ct. No. CVV120013)
Plaintiff and Appellant, (San Luis Obispo County)

V.

SAN LUIS OBISPO COUNTY AIR
POLLUTION CONTROL DISTRICT et
al.,

Defendants and Respondents.

Consistent with the laudable goal of safeguarding the public health, the trial
court "stretched" to find a dictionary definition of the word “contrivance” to describe a state
park. As Justice Oliver Wendall Holmes said: "A word is not a crystal, transparent and
unchanged; It is the skin of a living thought and may vary greatly in color and content
according to the circumstances and the time in which it is used." (See Almar Limited v
County of Ventura (1997) 56 Cal.App. 4th 105, 106.) This appeal "turns" on the meaning of
the word "contrivance.” (Id., at p. 107.) Neither the trial court nor an appellate court is at
liberty to pick a dictionary definition to reach a desired result (See People v. Arno (1979)
90 Cal.App.3d 505, 514, fn.2.) As we shall explain, the time-honored rule of ejusdem
generis requires that in the context of construing Health and Safety Code section 42300
subdivision (a) a state park is not a "contrivance.” Thus, the trial court erroneously ruled
that a local air pollution control district has the power to regulate air emissions emanating

from a state park by a permit requirement.







Friends of Oceano Dunes, Inc., a California non-profit corporation and
voluntary association, appeals the dismissal of its writ of mandate petition (Code Civ. Proc.,
8 1085) and complaint for declaratory/injunctive relief. Appellant contends that the San
Luis Obispo County Air Pollution Control District (District) exceeded its authority in
adopting rule 1001 of Regulation X, Fugitive Dust Emission Standards Limitation and
Prohibitions (Rule 1001), which requires that the California Department of Parks and
Recreation obtain an air emissions permit to operate the Oceano Dunes States Vehicular
Recreation Area. The trial court found that Health and Safety Code section 42300
subdivision (a) authorized District to impose a permit system to regulate sand and dust
emissions caused by off-road recreational vehicles using the state park.!

Air Pollution Regulation

Two statutory schemes regulate air quality in California: the Federal Clean Air
Act (42 U.S.C. 88 7401 et seq.) and the California Clean Air Act (88 39000 et seq.). (See
California Bldg. Industry Assn. v. San Joaquin Valley Air Pollution Control Dist. (2009)
178 Cal.App.4th 120, 125.) Under the federal Clean Air Act, the Environmental Protection
Agency (EPA) sets national air quality standards for the maximum allowable concentration
of a given pollutant. (Ibid.) Each state has the primary responsibility for assuring air
quality within its geographic area. (lbid.)

Under the California Clean Air Act, the California Air Resources Board
(CARB) is charged with developing a state implementation plan to ensure compliance with
federal air quality standards. (88 39602; 41502-41505.) CARSB is solely responsible for
vehicular sources of air pollution. (839002.) Local and regional air pollution control
districts have the primary responsibility of controlling air pollution from all sources other
than vehicular sources. (Ibid.) Section 42300 subdivision (a) provides: "Every district
board may establish by regulation, a permit system that requires . . . that before any person

builds, erects, alters, replaces, operates, or uses any article, machine, equipment, or other

1 Unless otherwise stated, all statutory references are to the Health and Safety Code.







contrivance which may cause the issuance of air contaminants, the person obtain a permit to
do so from the air pollution control officer of the district.”

At issue is whether District is statutorily authorized to regulate the operation
of the Oceano Dunes State Vehicular Recreational Area (SVRA), a 3,600 acre recreational
park consisting of natural beach and sand dunes. SVRA, formerly known as the Pismo
Dunes State Vehicular Area, was created in 1974 for dune buggies and off-road recreational
vehicles. (Sierra Club v. Department of Parks & Recreation (2012) 202 Cal.App.4th 735,
739.) Approximately 2,100 acres of the park are closed to motorized recreation and
managed as native habitat. The SVRA hosts 1.6 million visitors a year who camp, walk,
fish, surf, and operate off-road vehicles on the beach and sand dunes. Operation of the
SVRA is important to the state park system, to off-road recreational vehicle communities,
and to the local coastal economy.

Rule 1001 - Regulation of Dune Vehicle Activity Areas

After research groups determined that the SVRA was a contributing factor to
elevated PM10 emissions, District conducted its own study and found that off-road
recreational vehicles de-vegetate and disturb the surface crust of sand dunes. 2 This
disturbance increases the ability of winds to blow sand and dust inland to Nipomo Mesa.
PM10 levels at Nipomo Mesa exceed state health standards approximately 65 days a year,
exposing residents to serious health risks. In response to the air emissions problem, District
adopted Rule 1001 (entitled "Coastal Dunes Dust Control Requirements™) which applies to
any operator of a coastal dune vehicle activity area greater than 100 acres in size. Rule 1001
provides: "All facilities subject to this rule shall obtain a Permit to Operate from the Air
Pollution Control District . . .." (Paragraph C, 8§ 5.)

2 Under the federal Clean Air Act, the EPA has established national ambient air quality
standards and identified criteria pollutants that include course particulate matter (PM 10).
(See California Unions for Reliable Energy v. Mojave Desert Air Quality Management Dist.
(2009) 178 Cal.App.4th 1225, 1231-1232.) "Particulate matter (PM) refers to very small
solid or liquid particles that can be suspended in the atmosphere.” (Id., at p. 1231.)







Trial Court Ruling

Appellant filed a petition for traditional writ of mandate and complaint for
injunctive/declaratory relief alleging that Rule 1001 exceeds District's statutory authority.
California Department of Parks and Recreation (State Parks) was named as a real party in
interest. Denying the writ petition, the trial court concluded that section 42300 granted
District authority to treat the SVRA as a direct source of air pollution. The trial court found
that "a managed recreational facility is reasonably viewed as 'a contrivance' devised by man
-- 1.e., -- not something that occurs naturally, which causes the emissions of airborne
particulate matter (sand and dust) from the dunes."

Standing

District argues that appellant lacks standing to prosecute the appeal because it
is not prejudicially affected by the judgment. "As a general rule, a party must be
‘beneficially interested' to seek a writ of mandate. (Code Civ. Proc., 8 1086.)" (Save the
Plastic Bag Coalition v. City of Manhattan Beach (2011) 52 Cal.4th 155, 165.) The
beneficial interest must be direct and substantial. (Id., at p. 166.) The trial court found that
appellant has a beneficial interest in the operation of the SVRA and standing to bring the
action. We concur. The continued operation of the SVRA directly affects appellant and its
members who have an interest in ensuring that District does not eliminate or restrict off-road
vehicle recreation.

The "public interest™ exception also confers standing where the question is one
of an important public right and the object of the action is to enforce a public duty. (Save
the Plastic Bag Coalition v City of Manhattan Beach, supra, 52 Cal.4th at p. 166 [corporate
plaintiff can have both public interest and beneficial interest standing where the challenged
rule has a severe and immediate effect on member's activities].) The interpretation and
scope of section 42300 is a matter of general public interest that affects a broad swath of
recreational park users and 35 air pollution control districts. (See e.g., Watershed Enforcers
v, Department of Water Resources (2010) 185 Cal.App.4th 969, 978.) Santa Barbara

County Air Pollution Control District, in its amicus brief, concedes that the appeal presents







an important issue of statutory interpretation affecting the permit authority of all California
air pollution control districts.
Standard of Review

District argues that Rule 1001 is a quasi-legislative act entitled to great
deference by the court. (See American Coatings Assn. v. South Coast Air Quality
Management District (2012) 54 Cal.4th 446, 461.) Air pollution control districts have the
authority to "adopt and enforce rules and regulations to achieve state and federal ambient air
quality standards, in all areas affected by emission sources under their jurisdiction. . ." (8
40001, subd. (a).) Here the writ petition focuses on the narrow issue of whether Rule 1001
exceeds District's lawmaking authority. "[W]hen an implementing regulation is challenged
on the ground that it is 'in conflict with the statute’ [citation] or does not 'lay within the
lawmaking authority delegated by the Legislature [citation], the issue of statutory
construction is a question of law on which a court exercises independent judgment.
[Citation.] In determining whether an agency has incorrectly interpreted the statute it
purports to implement, a court gives weight to the agency's construction. [Citation.] 'How
much weight . . . is "situational," and greater weight may be appropriate when an agency has

a ' "comparative interpretive advantage over the courts

as when " 'the legal text to be

interpreted is technical, obscure, complex, open-ended, or entwined with issues of fact,

policy, and discretion.' " [Citation.]) 'Nevertheless, the proper interpretation of a statute is
ultimately the court's responsibility." [Citation.]" (Western States Petroleum Assn. v. Board
of Equalization (2013) 57 Cal.4th 401, 415-416.)
Direct versus Indirect Sources of PM10 Emissions

Section 42300, subdivision (a) provides that an air pollution control district
may require "that before any person builds, erects, alters, replaces, operates or uses any
article, machine, equipment, or other contrivance that may cause the issuance of air
contaminants, the person obtain a permit to do so from the air pollution control officer of the
district.” "Person™ includes any state or local governmental agency. (8 39047, subd. (b).)
Before Rule 1001 was adopted, no air pollution control district has ever required that a state

park obtain a permit for the use of off-road recreational vehicles. The reason is







straightforward. Air pollution control districts are not statutorily authorized to regulate
motor vehicle emissions (8§ 40000) or impose a permit system on indirect sources of air
pollution. (See 76 Ops. Cal. Atty. Gen. 11, 19 (1993).)

Although the California Clean Air Act does not say what an “indirect source"
is, the federal Clean Air Act defines "indirect source" to mean "a facility, building, structure,
installation, real property, road, or highway which attracts, or may attract, mobile sources of
pollution. Such term includes parking lots, parking garages, and other facilities subject to
any measure for management of parking supply . ... Direct emissions sources or facilities
at, within, or associated with, any indirect source shall not be deemed indirect sources. . . ."
(42 U.S.C. § 7410(a)(5)(C); see California Building Industry Assn. v. San Joaquin Valley
Air Pollution Control Dist. (2009) 178 Cal.App.4th 120, 126.) 3 An example would be a
sports facility or parking structure that attracts vehicles (i.e., a mobile source activity). (42
U.S.C. § 7410, subd. (a)(5)(C); see South Terminal Corp. v. Environmental Protection
Agency (1st. Cir, 1974) 504 F.2d 646, 668, fn. 24.)

District's South County Phase 2 Particulate Study, which is the genesis for
Rule 1001, states that SVRA off-road vehicular activities are an indirect source of PM10
emissions: "Offroad vehicle activity on the dunes is known to cause de-vegetation,
destabilization of dune structure and destruction of the natural crust on the dune surface [].
All of these act to increase the ability of winds to entrain sand particles from the dunes and
carry them to the Mesa, which is an indirect emissions impact from the vehicles."
(Emphasis added.)

Because air pollution control districts are precluded from regulating indirect
sources of PM10 emissions, District asserts on appeal that fugitive dust/sand from the
SVRA is a direct source emission. We reject this contention. The argument would be

plausible if a state park was operating a sand quarry or removing contaminated soil with

3 The California Air Regional Board defines "indirect source™ as "any facility, building,
structure or installation, or combination that attracts mobile source activity that results in the
emissions of any pollutant for which there is a state ambient air quality standard."
(California Building Industry Assn. v. San Joaquin Valley Air Pollution Control Dist.,
supra, 178 Cal.App.4th at p. 137.)







machinery. The Legislature has provided that those activities (a stationary source emitting
air pollutants) are subject to regulatory permits.# (See e.g., § 42310.5 [asphalt plants];
88 42314.1, 42315 [facilities that burn municipal waste, landfill gas, or digester gas].) A
sand dune, however, is an inert mound of sand. If off-road recreational vehicles cause or
exacerbate PM10 emissions and District can regulate them, then any local air pollution
district could control any recreational activity that combines with any natural phenomenon
causing air pollution. This would include boats on a lake, motorcycles in a desert, and
snowmobiles in a forest.

Is a State Park a "Contrivance?"

District argues that it has section 42300 regulatory power over the SVRA
because an "other contrivance" is any man-made improvement that is a direct source of air
emissions. "Contrivance" is commonly defined as a "mechanical device" or "an artificial
arrangement or development.” (Webster's Collegiate Dictionary (10th ed. 1999), p. 252; see
Baugh v. Beatty (1949) 91 Cal.App.2d 786, 791 [using Webster's definition of
"contrivance™].) For purposes of statutory interpretation, the doctrine of ejusdem generis
applies. In Moore v. California State Bd. of Accountancy (1992) 2 Cal.4th 999, 1011-1012,
our California Supreme Court has defined this doctrine as follows: "[W]hen a statute
contains a list or catalogue of items, a court should determine the meaning of each by
reference to the others, giving preference to an interpretation that uniformly treats items
similar in nature and scope. [Citations.] In accordance with this principle of construction, a
court will adopt a restrictive meaning of a listed item if acceptance of a more [expansive]
meaning would make other items in the list unnecessary or redundant, or would otherwise

make the item markedly dissimilar to the other items in the list. [Citations.]" (lbid.)

4 Section 42310 (which is referenced in section 42300, subdivision (a)) lists activities that
are exempt from air emissions regulatory permits: the operation of vehicles; structures
designed for and used exclusively as a dwelling for not more than four families; incinerators
used in connection with those structures, barbecue equipment not used for commercial
purposes, and repairs or maintenance not involving structural changes to any equipment for
which a permit has been granted.







Here the statutory list is "any article, machine, equipment, or other contrivance
which may cause the issuance of air contaminants.” (8 42300, subd. (a).) Under the rule of
ejusdem generis, the general term ["other contrivance"] is " 'restricted to those things that
are similar to those which are enumerated specifically." [Citation.]" (Harris v. Capital
Growth Investors XIV (1991) 52 Cal.3d 1142, 1160, fn. 7; see Civ. Code, § 3534
["Particular expressions qualify those which are general."] "Other contrivance” refers to an
article, machine equipment or device that a person builds, erects, alters, replaces, operates,
or uses.

District argues that the SVRA is a "contrivance™ because it has gates, fences,
walking paths, access roads, signage, parking lots, and restrooms. But these improvements
to the dunes are not the cause of the emissions. They do not directly or indirectly cause
emissions and without them, off-road recreational vehicles would still go to the park. We
do not believe that a fence or sign designating the sand dunes as an off-road recreational
area makes the SVRA a "contrivance" or a direct source of air pollution. If the rule was
otherwise, District would have the authority to regulate the operation of any state park
simply because the park has as a fence, gate, sign, or parking lot.

Pursuant to the ejusdem generis rule, the courts could reasonably construe the
word "contrivance" as e.g., any tool, implement, apparatus, device, appliance or mechanism.
They are "similar in nature and scope" with the words, "article, machine, equipment." The
objective reader should ask whether a state park is "similar in nature and scope™ with the
words "article, machine, equipment.” We borrow from Justice Holmes. A word, the skin of
a living thought, can be stretched only so far before a new color and content emerges. The
"circumstances” in which the word "contrivance" is used in section 42300 subdivision (a)
compel the conclusion that the Legislature did not contemplate that a “contrivance" would
include a state park.

If District wants to add a state park to the section 42300 list, the remedy lies
with the Legislature. Rule 1001, as written, attempts to do indirectly what District cannot
do directly. We have no power to rewrite section 42300 or, under the guise of construction,

read into the statute something the Legislature omitted. "' "Courts must take a statute as







they find it, and [even] if its operation results in inequality or hardship in some cases, the
remedy therefore lies with the legislative authority.” ' [Citation.]" (Sierra Club. v.
Department of Parks & Recreation, supra, 202 Cal.App.4th at p. 744.) We express no
opinion on whether or how the Legislature should remedy the perceived problem.
The judgment (order dismissing petition for writ of mandate and complaint for
injunctive/declaratory relief) is reversed. Appellant is awarded costs on appeal.
CERTIFIED FOR PUBLICATION

YEGAN, J.
We concur:

GILBERT, P. J.

PERREN, J.







Charles S. Crandall, Judge

Superior Court County of San Luis Obispo

Thomas D. Roth for Plaintiff and Appellant.

Adamski, Moroski, Madden, Raymond A. Biering and Jeffrey A. Minnery for

Defendants and Respondents.
Michael C. Ghizzoni, County Counsel, and William M. Dillon, Senior Deputy,
for Amicus Curiae Santa Barbara County Air Pollution Control District on behalf of

Defendants and Respondents.

Babal Nafici for Amicus Curiae Sierra Club on behalf of Defendant and

Respondent San Luis Obispo County Air Pollution Control District.
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CERTIFIED FOR PUBLICATION
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT

DIVISION SIX

FRIENDS OF OCEANO DUNES, INC., 2d Civil No. B248814

(Super. Ct. No. CVV120013)
Plaintiff and Appellant, (San Luis Obispo County)
MODIFICATION OF OPINION AND
V. DENIAL OF REHEARING

No Change in Judgment

SAN LUIS OBISPO COUNTY AIR COURT OF APPEAL — SECOND DIST.
POLLUTION CONTROL DISTRICT et

al, FILED

Defendants and Respondents. Apr 23, 2015
JOSEPH A. LANE, Clerk
psilva Deputy Clerk
THE COURT:

It is ordered that the opinion filed herein on April 6, 2015, be modified as follows:

1. On page 3 of the first full paragraph delete the words "regulate the operation
of" appearing at the end of the first sentence and insert the words "require a permit for."
The sentence will then read: At issue is whether District is statutorily authorized to
require a permit for the operation of the Oceano Dunes State Vehicular Recreational
Area. ...

2. On page 6, line one of the third paragraph, delete the words "precluded from
regulating™ and insert therein "not statutorily authorized to impose a permit system." The
sentence will then read: Because air pollution control districts are not statutorily
authorized to impose a permit system on indirect sources . . . .

3. On page 7, line 4 delete the words "then any local air pollution district” and

insert the words "by a permit system, then any local air pollution control district . . .







The sentence will then read: "If off-road recreational vehicles cause or exacerbate PM10
emissions and District can regulate them by a permit system, then any local air pollution
control district could control any recreational activity . . . .

The Petition for Rehearing is denied.

No change in judgment.

CERTIFIED FOR PUBLICATION










From: Lakin, Matt

To: Magliano, Karen@ARB

Cc: LEVIN, NANCY; Tasat, Webster@ARB; Vanderspek, Sylvia@ARB; Zimpfer, Amy
Subject: FW: Letter to Mr. Blumenfeld

Date: Tuesday, April 21, 2015 1:28:10 PM

Attachments: 2nd EPA Letter.docx

Karen,

FYI, we wanted to make sure you saw the most recent letter re: San Luis Obispo. There is a second
email with additional attachments that | will forward as well.

We would like to share with you the content of our draft response letter, if you (or Sylvia or
Webster) would have time to talk. Please just let me and Nancy know what you prefer.

In our draft response, we mention your April 30 meeting with the District and State Parks. | heard
that you are going down to meet with them, but any additional clarification on that meeting could
be helpful for our response as well.

Thanks,
Matt

Matthew Lakin, Ph.D.

Manager, Air Planning Office

US EPA, Region 9 (AIR-2) | 75 Hawthorne St. | San Francisco, CA 94105
P:415.972.3851 | E: Lakin.Matthew@epa.gov

From: rachelle toti [mailto:rachelletoti@gmail.com]
Sent: Wednesday, April 15, 2015 5:00 PM

To: Lakin, Matt

Subject: Letter to Mr. Blumenfeld

See below
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April 15, 2015








 Mr. Jared Blumenfeld 


Administrator E.P.A. Region 9 


Environmental Protection Agency


75 Hawthorne Street 


San Francisco, Ca. 94105 








Dear Mr. Blumenfeld,


 


It has been almost two years since Concerned Citizens for Clean Air contacted you regarding PM 10 pollution in the southern portion of San Luis Obispo County. Our 2013 letter is attached. In 2012 the county had 3 federal exceedances; now we have had 7or 8 federal exceedances averaged over a three- year period, plus PM 2.5 exceedances. The health impacts to the residents of the Nipomo Mesa are serious. We have neighbors and acquaintances, many of them seniors, with new cases of asthma or COPD, a spot on their lung, and worsening of respiratory ailments, etc. There are three schools in the path of the dust plume. Of course you know that fine particulate matter is of particular concern to seniors and children. 





Monitors on the Mesa, both at the CDF monitor at Willow Road and further south at Mesa 2, routinely measure hourly readings of 400, 500 and 600 micrograms during the wind episodes. In fact, the area around the CDF monitor had the distinction of registering the highest level of PM 2.5 in the nation for a time two weeks ago. In short, we now have the distinction of being one of the dirtiest places in the United States.  And what makes our air pollution problem worse and somewhat unique is that the spikes in particulate matter come in the middle of the day (between 10 a.m. and 6 p.m.) when the people of our coastal community are outside enjoying life on the Central Coast. Because of the high levels of particulate matter, we and our children often receive warnings from our APCD to stay indoors or leave the Mesa altogether to avoid exposure. CCCA has patiently waited for the local agency to implement Dust Rule 1001, but that has not been accomplished as hoped.  In fact, a recent Appeals Court decision calls into question whether the APCD has the authority to regulate this pollution source at all. It is time for the U.S. EPA to step in and designate the South County a non-attainment area for particulate matter (PM 10 and PM 2.5). 
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Rule 1001 is well- intentioned but has unforeseen loopholes and unintended consequences such as the need for a Special Master to resolve disputes. The EPA has experience in similar fugitive dust situations and may be able to advise the San Luis Obispo County Air Pollution Control District on better approaches. Our air pollution is basically the result of two processes: 1) wind erosion and 2) disturbed land or soil. In areas that are not disturbed, even though there are sand dunes and wind, very little PM 10 or 2.5 is emitted. In the OHV Park, the dunes have been disturbed by riding so that even a little wind entrains the dust particles. In an agricultural or construction setting, a fugitive dust control plan would be required. We need a similar plan here. 





In his 2013 letter, Mr. Lakin mentioned several approaches for dealing with air pollution in areas that violate ambient air quality standards, including working with the air district to ensure existing rules are properly implemented and enforced and requiring new pollution control measures.   It is our understanding that Mr. Lakin has been following the implementation of the Dust Rule 1001 and has been in contact with the local APCD Executive Director Larry Allen. We appreciate this support, but given the very serious nature of the health threat that we face and the lack of progress on the part of the County, we feel it is time for the EPA to designate the area non-attainment and impose requirements on the County and State Parks that will bring real progress.





The lack of progress in the implementation of Rule 1001 has been very frustrating. For example, in 2013 the implementation timeline for Rule 1001 was adjusted for almost all milestones up to 15 months (see attached chart).  None of those milestones were met, and now extensions of the extensions are a possibility. 





May 31, 2015 is the date for compliance with the Rule. However, that will probably not happen as the control monitor that is necessary to determine levels exceeding background PM is not yet in place. Other examples of the lack of progress on implementation include: 





1.Compliance milestones established in 2011 and extended in 2013 for up to 15 months have not been met to date. 





2. No Notices of Violation have been issued for the most egregious failures. 





3. The control monitor that should be in place now to measure background PM levels has been postponed from last October to a projected date of the “end of May”. Really? How hard is it to get a control monitor in place, when you have over a year to do so? 





4. The “Dust Control Project” Notice of Preparation initially released in Dec. 2012 was rewritten and re-released in Feb. 2015. Like the first one, it is inadequate and non-compliant with the Rule 1001 requirement for a Particulate Matter Reduction Plan. See attached response letter from the APCD. 
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5. The APCD is embroiled in two Dust Rule lawsuits with an off-highway vehicle advocacy group. The result is an incentive to delay compliance with the Rule in the hopes that it will be weakened or voided. 





6. A very small temporary mitigation project was implemented in 2014.  Fifteen acres of wind fences were installed for three months on the La Grande tract.  It was quickly buried and had no noticeable effect on PM readings. The OHV Division, with APCD and CARB approval, has now installed 30 or 40 acres of wind fences (again temporarily) further south and east (closer to the CDF Monitor) for 2015. 		


This and additional hay bales in the non-riding area, all placed in front of the CDF monitor  constitutes a repeat of the 2014 project.  Rather than addressing the scope of the problem, they are trying to lower the readings at just this monitor to prevent new federal exceedances. This is not the intent of the Rule 1001 provisions. It is unknown why the APCO even agreed to this again. 





7. CCCA has requested and been denied additional monitors for our neighborhoods to provide accurate readings of our PM 10 and 2.5 exposure.  In the event that the fences and bales redirect the wind and divert the pollution away from the monitor and into our neighborhoods, an additional monitor is needed to assess this. The APCD has the monitor and an appropriate site is available, but the APCO states he has no budget to pay a technician to check on the monitor once or twice a week. So like last year, the comparative data will be lost.


 


8. The area continues to be in non-attainment despite three years of Rule implementation. 





There is an on-going public health concern on the Nipomo Mesa that must be addressed.  Both the state and federal health standards for particulate matter are being violated repeatedly.  Mid-day (when outdoor exposure is most likely) hourly particulate readings regularly exceed the 24- hour average by 2 to 10 times. This is not a seasonal or event driven problem. High levels of particulate are measured year round.  Further, it seems that the spikes in particulate levels are difficult to predict accurately.  For example Saturday April 4th, was forecast to be an AQI of 72, moderate.  It turned out to be a day with a 24 hour average reading of 154 micrograms, exceeding the federal standard.  Eight of the 24 hours of readings were over 150 micrograms, and only 4 hours of the day were below 50 micrograms.


 


Concerned Citizens for Clean Air would like the U.S. EPA to be involved in the resolution of our air pollution problem. We feel that the APCD is overwhelmed by the problem and out- matched by the OHV Division.  As a result, the non-attainment designation is necessary in order for us to ever get relief from the air pollution.  As average citizens, we wonder why the Environmental Protection Agency would not be re-designating the area immediately given the readings recorded.  Even Airnow.org has shown our area as “Very Unhealthy” while the rest of California is good or moderate on some days this month. 





Beyond designating the area as non-attainment, your involvement in other areas could be very helpful: providing guidance and review/comments on the Dust Rule 1001; technical evaluation of the scope and approaches used in the mitigation plan; recommending new pollution control measures; attending meetings and phone conferences with CARB, APCD and State Parks OHV Division to work closely with them.  CCCA has requested a monitor to verify the levels of exposure on the Mesa. Please do what you 
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can to get a monitor in place.  Any other options that would prompt movement by these agencies would be welcomed by us. 				





We look forward to hearing from you and hope that the EPA can bring more of its resources to bear on this severe air pollution problem that continues to adversely affect residents.





Sincerely, 











Rachelle Toti and Arlene Versaw 


Concerned Citizens for Clean Air








Enclosures:	May 9, 2013 Letter


		Timeline Adjustments


		 APCD NOP Response Letter








Cc:  Matt, Lakin  


        Larry Allen, San Luis Obispo Air Pollution Control District






































































































































From: Drake. Kerry

To: biering@ammcglaw.com; gwilley@co.slo.ca.us; lallen_apcd@co.slo.ca.us

Cc: richard.corey@arb.ca.gov; Magliano, Karen@ARB; Lakin, Matt; Steckel, Andrew; Kurpius, Meredith; Vallano
_Dena; Jordan, Deborah; Spiegelman, Nina; Christenson, Kara; Zimpfer. Amy; LEVIN, NANCY; rcorey@arb.ca.gov

Subject: Letter to Larry Allen regarding Oceano Dunes.

Date: Wednesday, April 15, 2015 3:02:34 PM

Attachments: 04-15-2015 Allen SLO.pdf

Hi All,

Attached please see a letter from Deborah Jordan to Larry Allen regarding control of emissions from
Oceano Dunes.

Thanks,

Kerry Drake

Associate Director, Air Division
U.S. EPA, Region 9
415-947-4157
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_: m ( UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
! 3 REGION IX

75 Hawthorne Street
San Francisco, CA 94105-3901

April 15, 2015

Mr. Larry Allen

Air Pollution Control Officer

San Luis Obispo County Air Pollution Control District
3433 Roberto Court

San Luis Obispo, California 93401

~
Thank you for bringing to EPA’s attention recent developments that relate to San Luis Obispo County

Air Pollution Control District’s (District’s) efforts to regulate particulate matter pollution pursuant to
Rule 1001, “Coastal Dunes Dust Control Requirements.” As you know, during the 2012-2014 time
period, the District’s CDF monitor, a required regulatory monitor near the Oceano Dunes, has reported
seven air quality exceedances of the 2006 24-hour PM2.5 and seven exceedances of the 24-hour PMo
national ambient air quality standards (NAAQS). This poses a serious health concern which the District
has been attempting to address. According to the District’s 2010 Phase 2 South County Particulate
Study, these exceedances are attributable to vehicular disturbance of beach and sand dunes. These data
suggest that the operation of vehicles on dunes is contributing to the exceedances of the NAAQS, which
are intended to protect human health and the environment.

We understand that a recent decision by the California Court of Appeal may have impacted the District’s
ability to implement and enforce Rule 1001. This development raises concerns regarding the future
viability of the District’s strategy of relying on Rule 1001 to address PM,s and PM1o NAAQS
exceedances. If legal or other developments close off this approach, EPA and the District will need to
re-visit other options for addressing NAAQS exceedances, including the possibility of federal action to
designate the area to non-attainment for the 2006 24-hour PM2 5 NAAQS and/or the 24-hour PMio
NAAQS. A designation to nonattainment would trigger a comprehensive planning process to achieve
clean air.

With these facts in mind, we want to reiterate our support for the District’s efforts thus far to address the
anthropogenic emissions from the beach and sand dunes. We continue to believe that pollution control
measures such as those contained in Rule 1001 can provide a reasonable basis for regulating this activity
in order to protect human health.

Printed on Recycled Paper







Please feel free to call me at (415) 972-3133 if you would like to further discuss options for meeting the
PM, s and PMip NAAQS in San Luis Obispo County.

Sincerely,

/
4

Deborah Jordary
Director, Air Division

e Richard Corey, California Air Resources Board










From: LEVIN, NANCY

To: Tasat, Webster@ARB
Subject: RE: Letter to CCCA
Date: Tuesday, March 17, 2015 2:28:00 PM

(draft text)...EPA understands that ARB senior management has been working with State
Parks and the District to successfully implement Rule 1001 and has offered technical staff
and consultants to design mitigation. As part of this effort, ARB staff visited Oceano Dunes
in early February to assess potential mitigation areas and weather station locations. The
mitigation measures planned include...?? Next steps are...??? [or whatever else you are able
to say about what’'s coming up.]

Nancy Levin Air Rules Office
415.972.3848 levin.nancy@epa.gov
US EPA Region 9, 75 Hawthorne St (AIR-4) San Francisco, CA 94105

From: Tasat, Webster@ARB [mailto:webster.tasat@arb.ca.gov]
Sent: Tuesday, March 17, 2015 12:49 PM

To: LEVIN, NANCY

Subject: RE: Letter to CCCA

Sure.

From: LEVIN, NANCY [mailto:Levin.Nancy@epa.gov]
Sent: Monday, March 16, 2015 5:22 PM

To: Tasat, Webster@ARB
Subject: RE: Letter to CCCA

Thanks, Webster. Can | send you some draft text we might be able to put in our letter, and
see what you might be able to add, say, as a result of your Feb visit?

Nancy Levin Air Rules Office

415.972.3848 levin.nancy@epa.gov
US EPA Region 9, 75 Hawthorne St (AIR-4) San Francisco, CA 94105

From: Tasat, Webster@ARB [mailto:webster.tasat@arb.ca.gov]
Sent: Friday, March 13, 2015 2:08 PM

To: LEVIN, NANCY
Subject: Letter to CCCA

FYI

WEBSTER TASAT, MANAGER
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From: LEVIN, NANCY

To: Tasat, Webster@ARB
Subject: RE: Letter to CCCA
Date: Tuesday, March 24, 2015 2:55:00 PM

Thanks, Webster! If | have any questions I'll get back to you.

Nancy Levin Air Rules Office
415.972.3848 levin.nancy@epa.gov
US EPA Region 9, 75 Hawthorne St (AIR-4) San Francisco, CA 94105

From: Tasat, Webster@ARB [mailto:webster.tasat@arb.ca.gov]
Sent: Friday, March 20, 2015 9:08 AM

To: LEVIN, NANCY

Subject: RE: Letter to CCCA

Nancy,

Here are some thoughts (in blue) on language you may want to consider for the letter. They’'re brief,
but I’'m not sure how much detail you wanted to get into given that interested stakeholders in the
area are already very much ‘in tune” with what’s going on. If you'd like to talk more, feel free to give
me a call.

Thanks,

Webster

(draft text)...EPA understands that ARB senior management has been working
with State Parks and the District to successfully implement District Rule 1001

through the design of mitigation measures to reduce particulate matter
pollution in areas downwind of the dunes. and-hasofferedtechnical-staffand
-constitants-to-designmitigation— As part of this effort, ARB, State Parks, and
District technical staff and consultants, staff visited Oceano Dunes in early
February to plan the extent and location of mitigation measures to be deployed
durlng 2015 and associated dust and meteorologlcal monitoring. assess

- The mitigation
measures ptanned include the installation of wind fences and straw bales. In
addition, ARB continues to work with State Parks and the District on the overall
mltlgatlon plans necessary to meet Rule 1001 requlrements —’?—’»’—Ne*t—steps

From: Tasat, Webster@ARB

Sent: Thursday, March 19, 2015 10:15 AM
To: 'LEVIN, NANCY'

Subject: RE: Letter to CCCA

Hi Nancy,
Sorry for the late response. | put together some very brief text you might want to consider
—Karen’s asked to take a look-see and hasn’t gotten back to me yet. I'll see where that is.
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Webster

From: Tasat, Webster@ARB

Sent: Wednesday, March 18, 2015 7:47 AM
To: 'LEVIN, NANCY'

Subject: RE: Letter to CCCA

Nancy—/ll follow-up with you later today on this...

Webster

From: LEVIN, NANCY [mailto:Levin.Nancy@epa.gov]
Sent: Tuesday, March 17, 2015 2:28 PM

To: Tasat, Webster@ARB
Subject: RE: Letter to CCCA

(draft text)...EPA understands that ARB senior management has been
working with State Parks and the District to successfully implement
Rule 1001 and has offered technical staff and consultants to design
mitigation. As part of this effort, ARB staff visited Oceano Dunes in
early February to assess potential mitigation areas and weather
station locations. The mitigation measures planned include...?? Next
steps are...??? [or whatever else you are able to say about what'’s
coming up.]

Nancy Levin Air Rules Office

415.972.3848  |evin.nancy@epa.gov
US EPA Region 9, 75 Hawthorne St (AIR-4) San Francisco, CA 94105

From: Tasat, Webster@ARB [mailto:webster.tasat@arb.ca.gov]
Sent: Tuesday, March 17, 2015 12:49 PM

To: LEVIN, NANCY
Subject: RE: Letter to CCCA

Sure.

From: LEVIN, NANCY [mailto:Levin.Nancy@epa.gov]
Sent: Monday, March 16, 2015 5:22 PM

To: Tasat, Webster@ARB
Subject: RE: Letter to CCCA

Thanks, Webster. Can | send you some draft text we might be able to
put in our letter, and see what you might be able to add, say, as a
result of your Feb visit?
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Nancy Levin Air Rules Office

415.972.3848  |evin.nancy@epa.gov
US EPA Region 9, 75 Hawthorne St (AIR-4) San Francisco, CA 94105

From: Tasat, Webster@ARB [mailto:webster.tasat@arb.ca.gov]
Sent: Friday, March 13, 2015 2:08 PM

To: LEVIN, NANCY
Subject: Letter to CCCA

FYI

EBSTER TASAT, MANAGER
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